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Cape, while it has never failed to retain an intelligent, hardy, enter- 
prising, and prosperous population, has been rendered illustrious by its 
emigrants. The bar and bench of Massachusetts and Maine, the higher 
departments of maritime service in New England, and the commerce 
of Boston, have been indebted for a singularly large proportion of their 
distinguished names to the old Cape families ; and we may here trace 
not a few of the pedigrees which were honored from the first, but have 
branched out into a wider fame in the last and the present generation. 

"We are glad to give emphatic commendation to the ability and thor- 
oughness with which Mr. Freeman has executed his praiseworthy task. 



6. — 1. The Province of Jurisprudence determined, being the First Pari 
of a Series of Lectures on Jurisprudence, or, the Philosophy of Posi- 
tive Law. By the late John Austin, Esq., of the Inner Temple, Bar- 
rister at Law. Second Edition. London: John Murray. 1861. 8vo. 

2. Lectures on Jurisprudence, being the Sequel to "The Province of Ju- 
risprudence determined." To which are added Notes and Fragments 
now first published from the Original Manuscripts. By the late 
John Austin, &c, &c. London : John Murray. 1861. 2 vols. 8vo. 

John Austin is conspicuous among the most distinguished jurists of 
the present century. His reputation, great at his death, has since steadi- 
ly increased, and will deservedly continue to increase. And yet his 
reputation is even more one of promise than of fulfilment. What he did 
was little in comparison with what he designed. The three volumes 
before us, two of them in a fragmentary and unfinished condition, com- 
prise all that he has left us by which to judge him. 

Incomplete, however, as his works are, we gain from them the highest 
opinion of Mr. Austin's juridical talents. If the reputation they now give 
their author had at once followed the publication of his first book, it might 
have stimulated him to put his great designs into execution, and produce 
something worthy of his ability. He at one time planned a most exten- 
sive work, to be entitled " The Principles and Relations of Jurispru- 
dence and Ethics." In this he intended to show the relations of positive 
morality and law to each other, and of both to their common standard. 

He designed also to treat of the subject of his present work, " The 
Philosophy of Positive Law," in an exhaustive and thorough manner. 
He has written a masterly sketch of the scope and method of treatment 
of his work, but he fell far short of completing the work itself. Had 
Mr. Austin devoted himself to this subject with zeal, and applied to it 
his wonderful skill of analysis and method, he might have produced 
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a work which would have marked an era in modern legal history, 
and given a strong impulse to scientific legal study in England and 
America. 

Few men of the present century have been better fitted for such a 
task than Mr. Austin. He possessed the requisite degree of persever- 
ance ; and he united the two qualities essential to success, — an amplitude 
of grasp by which he could embrace the great principles of legal science 
in their proper relations, and the power of extending them into their 
minutest details with the utmost precision of rigorous logic. But he 
lacked that spirit of self-assertion and self-sustaining resolution, which 
was needful to enable him to bear up against the indifference of the 
world. He was, indeed, one of those men by nature extremely sensi- 
tive and proud, who, while they affect to despise, in reality more than 
all others need the spur of public approbation and applause to urge them 
to exertion. The indifference with which his efforts to advance his sci- 
ence were received, and his failures at the bar and in the lecture-room, 
from excess rather than deficiency of merit, broke his spirits, and for 
reasons which make his course pardonable, but by no means praisewor- 
thy, he abandoned the prosecution of his work. 

This, as we have said, the world has great cause to regret, for Mr. 
Austin was fitted by nature and education to be a great jurist. The chief 
characteristics of his mind were thoroughness and logical accuracy. He 
had not, like Mr. Maine, that combination of talents which would have 
made him eminent in whatever branch of literature he might have se- 
lected. He lacked his brilliancy of touch ; he lacked his penetrating 
genius and originality of thought. He stood second to no one, however, 
as a precise and definite reasoner, and in the power of skilful and scien- 
tific arrangement. These traits, which were the basis of his excellence, 
were also from undue development the cause of his ill-success in life, 
and of certain rather serious defects in his writings. He was unable and 
unwilling to do any work in the rapid, and therefore incomplete, man- 
ner which the practice of the law frequently requires, and he was conse- 
quently, notwithstanding his acknowledged talents, an unsuccessful law- 
yer. This same thoroughness in excess constitutes a great blemish in 
his style. He took no pains, he says, to make his style popular or pol- 
ished. Sacrificing everything to secure clearness and precision, he is 
frequently redundant, labored, and obscure. 

Mr. Maine has shown, what indeed needed no showing, that classical 
finish is not incompatible with perfectly precise legal writing. It would 
not be fair to criticise very harshly the style of such unfinished works 
as those of Mr. Austin, — the most complete of which he intended to re- 
write, — were it not for one peculiarity. The more attention Mr. Aus- 
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tin bestows upon his work, the more objectionable it becomes. His 
style was, we judge, naturally free and graceful, and it seems to have 
been only by great labor that he succeeded in making it in his most 
finished works crabbed and tedious. He exhibits a relentless hostility to 
the pronoun, which he strives to banish from his writings, preferring in 
its stead to repeat the substantive, or even a long and intricate phrase. 
Among his enumerated merits, " he shrank," says his biographer, " from 
no repetitions," — which, we are free to confess, we consider a most dubi- 
ous virtue. He seems frequently to try to see in how many different 
forms he can express the same idea, and he succeeds to such an extent as 
fully to satisfy the reader with his power, but by no means with its exer- 
cise. Take an example at random : after two definitions of the same 
concept, he adds, " In other words, it affects to expound them as they 
should be : or, it affects to expound them as they ought to be : or, it af- 
fects to expound them as they would be if they were good or worthy of 
praise : or, it affects to expound them as they would be if they con- 
formed to an assumed measure " ! 

An idea, in Mr. Austin's hand, passes through as many changes of 
form as Proteus in the grasp of Menelaus. Occasionally such Homeric 
touches as this are to be met with : " In pursuance of that purpose 
and agreeably to that manner, I stated the essentials of a law or rule. 
In pursuance of that purpose and agreeably to that manner, I proceed to 
distinguish laws set by men to men from Divine laws." If Mr. Austin's 
first volume were tapped of its circumlocutions and repetitions, it would 
shrink like a man recovering from the dropsy. 

We have spoken somewhat at length of Mr. Austin's style, because 
it is a more than usually serious defect in a work of such a character as 
his. Few things, we think, have had more tendency to confine the 
study of law to lawyers, and thus to lessen its salutary influence, than 
the vicious style in which most legal works have been written. Com- 
pared, indeed, with the ordinary legal style, that of Mr. Austin is high- 
ly polished and classical. 

" The Philosophy of Positive Law " constitutes the subject and scope 
of Mr. Austin's treatise. 

He first determines the province of jurisprudence. He then distin- 
guishes general from particular jurisprudence, or the principles of law 
common to all systems from any particular system of law now or for- 
merly obtaining. He next analyzes certain notions pervading the 
science of law, such as person and thing, act and forbearance, legal duty 
and legal right. Leaving this prefatory but necessary matter, Mr. Aus- 
tin proceeds to the two main departments under which he arranges the 
body of his subject. Under the former of these two departments he 
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considers law with reference to its sources and with reference to the 
modes in which it begins and ends. In the second department he con- 
siders law with reference to its purposes and with reference to the sub- 
jects about which it is conversant. 

The principles upon which his former division is based are the fol- 
lowing. Laws may be set immediately by the sovereign, or by a party 
in subjection to the sovereign, and may thus be considered as emanat- 
ing from different sources. Again, the author of a law may establish 
the law as properly legislating, or he may establish the law as properly 
judging, and not as properly legislating. These are the two different 
modes by which a law may be established or abrogated. 

As pertinent to this part of the subject, Mr. Austin treats of the com- 
mon error of confounding the occasions of laws, or the motives to their 
establishment, with the sources from which they flow. Thus, prevalent 
customs or the opinions of legal writers, which, until made laws by the 
judge, are nothing more than rules of positive morality, are supposed 
by the classical Roman jurists, by Blackstone, and by many others, to 
exist as positive laws. 

Mr. Austin next treats of the second and principal of his two main 
departments, which embraces the purposes of law, and the subjects 
about which it is conversant. 

Certain rights and duties, with certain capacities and incapacities to 
take rights and to incur duties, determines certain persdns, as subjects 
of law, to certain classes, and invests such persons with certain condi- 
tions or status. These conditions or status are the appropriate matter 
of the Law of Persons, or (less ambiguously) the Law of Status, which 
is conversant about persons as bearing or invested with conditions. 

The Law of Things is the body of the law remaining after the Law 
of Persons has been subtracted from it. The Law of Things is con- 
versant about rights and duties, capacities and incapacities, in so far as 
they are abstracted from, or are not constituent elements of, status or 
condition. As the Law of Things is conversant about principles which 
are more general than those contained in the Law of Persons, and 
which are limited by the latter, the Law of Things would naturally pre- 
cede the Law of Persons, as the rule precedes the exception. But it 
is obvious that these distinctions are mostly artificial, and instituted for 
convenience merely, and are not very deeply based on any fundamental 
differences in the subject-matter. 

The main division of the matter of the Law of Things which Mr. 
Austin makes, rests upon the distinction of rights and of duties into 
primary and sanctioning, or those not arising and those arising from 
delicts or crimes. 



250 Austin's Lectures on Jurisprudence. [Jan. 

Primary rights with primary relative duties Mr. Austin distributes 
under four sub-departments. Rights in rem (or rights availing against 
the world at large), as existing per se or as not combined with rights 
in personam. Rights in personam (or rights availing against determi- 
nate persons), as existing per se, or as not combined with rights in rem. 
Such of the combinations of rights in rem and rights in personam as 
are particular and comparatively simple. Such universities of rights 
and duties as arise by universal succession. 

Under the second department of the Law of Things, Mr. Austin 
treats of sanctioning rights (all of which are rights in personam), and 
sanctioning duties, together with delicts or injuries which are the causes 
of sanctioning rights and duties. 

The Law of Persons, the latter of Mr. Austin's main divisions, he 
distributes into three sub-departments, — Private conditions, Political 
conditions, Anomalous or miscellaneous conditions. Private conditions 
he also divides into two classes, Domestic and Professional. 

Mr. Austin, though following mainly, as we have seen, the divisions 
of the Civil Law, has greatly modified them, and has introduced some 
fundamental improvements into that celebrated system. 

Mr. Austin's subject of inquiry differs entirely from that of Mr. 
Maine in his celebrated work on Ancient Law. Mr. Austin treats of 
law as from the nature of the science it must necessarily be, naturally 
using as his principal exemplar that most oecumenical of all systems, the 
Civil Law. Mr. Maine endeavors to discover what particular forms 
history shows law to have passed through, from the earliest and rudest 
to the most refined legal conceptions. Both agree, however, in treat- 
ing of law as it is or has been, not as it ought to be. The former treats 
of the science, the latter of the ancient history, of jurisprudence ; neither 
touches, except incidentally, upon the science of ethics, or law and mo- 
rality as they ought to be. 

The first volume of Mr. Austin's works is taken up with the definition 
of positive law, the appropriate subject-matter of jurisprudence, and in 
determining the marks by which it is distinguished from other laws, 
properly and improperly so called, to which it is related by resemblance 
or analogy. Mr. Austin divides all law into four classes, the Law of 
God, Positive Law, Positive Morality, and Metaphorical Laws. This 
is not of course intended to be a logical division, as the law of God, 
positive law, and positive morality are in great part the same thing. 

Mr. Austin then determines the nature or essence common to all 
laws properly so called. A law proper he defines to be a species of 
command, imposing a duty, enforced by a sanction, and obliging gener- 
ally to acts or forbearances of a class. This definition, it is perhaps 
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needless to remark, answers only to the notions of mature jurisprudence. 
It is not now entertained by the generality ; and the farther back we 
penetrate into primitive history, the less resemblance do the notions 
connected with law bear to the refined conception of the present times. 

Mr. Austin, having defined law proper in its broad signification, pro- 
ceeds to determine the characters by which the law of God is distin- 
guished from other laws. He then divides the law of God into revealed 
and unrevealed law, and passes to the index, or signs by which the lat- 
ter is disclosed to man. This question, which belongs rather to the 
science of ethics than of jurisprudence, Mr. Austin discusses at great 
length. In his Preface, he apologizes for the space which he devotes 
to an irrelevant subject ; but excuses himself on account of the interest 
and importance it possesses. Mr. Austin is a disciple of the school of 
Bentham, and adopts the theory of utility as the index to unrevealed 
Divine commands. He offers little that is new on this often-debated 
question ; and nothing, we may add, to us very convincing. 

He then proceeds to determine the distinguishing marks of positive 
moral rules, or of positive morality ; that is, such of the laws or rules 
set by men to men as are not armed with strictly legal sanctions. Posi- 
tive morality is a phrase invented by Mr. Austin, which admirably serves 
to mark a department of law before dimly and uncertainly defined. 
Positive morality Mr. Austin divides into two classes, — the positive 
moral rules which are laws imperative and proper, and the positive 
moral rules which are laws set by opinion merely. The former class, 
which are laws proper, are commands guarded by a sanction, which are 
imposed by men upon men, but not by men as political superiors; 
the latter, which are laws improperly so called, are simply rules set by 
public opinion. International law, so called,-Mr. Austin places under 
the latter of these classes, as consisting merely of opinions current among 
nations generally, and therefore not law properly so called. When he 
styles international law positive morality, he of course does not refer to 
such portions of it as have been judicially or legislatively determined 
by the several nations. Most great nations have adopted the greater 
part of international law as their own, enforcing it by their own tribu- 
nals against other nations. This, however, so far as regards its sanction, 
should not be considered as international, but national or civil law. 

Mr. Austin next devotes a very brief space to figurative laws, or laws 
which are laws merely by a metaphor. 

Lastly, he determines the characters and marks of positive law, — 
that is, law simply and strictly so called, which forms the matter of the 
science of strict jurisprudence. The essential distinction of a positive law 
is this : " Every positive law is set by a sovereign person or a sovereign 
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body of persons to a member or members of the independent political 
society wherein that person or body is sovereign or supreme. Or (chan- 
ging the expression) it is set by a monarch or sovereign number to' a per- 
son or persons in subjection to its author." Mr. Austin then analyzes 
the various conceptions which are connected with this idea of law, among 
others treating of the whole subject of the nature of sovereignty, and 
investigating the questions of the origin and various forms of govern- 
ment 

It may not be out of place here to distinguish briefly the various sci- 
ences with which the science of jurisprudence is connected. Positive 
law is the subject-matter of the science of jurisprudence itself. Posi- 
tive morality might be made, as Mr. Austin well suggests, the subject 
of the science of positive morality. Both sciences should treat of laws 
as they are, or have been, not as they ought to be. The science of 
ethics, or in " Benthamese " of deontology, determines the test of both 
positive law and positive morality, and treats of law as it ought to 
be. It thus has two departments, the former of which is commonly 
Styled the science of legislation, the latter the science of morals, or sim- 
ply morals. 

We can only speak of the rest of Mr. Austin's treatise in terms of 
general, but of the highest commendation. His remaining Lectures, 
from their fragmentary state, as well as from the nature of their subject, 
cannot be supposed to recommend themselves very strongly to the gen- 
eral reader ; but they should be read repeatedly by every student of 
law. The power with which he grasps, and the skill with which he 
unravels, any topic, however baffling, call forth constant surprise and 
applause. As a random instance, his few pages on the subject of vested 
and contingent rights offer the only satisfactory clew we have ever met 
to that labyrinthine subject. Simply as commentaries on the civil law, 
or even on Blackstone, these Lectures are very valuable. Nothing can 
be more amusing than to witness the intermittent castigation which Mr. 
Austin administers to the latter, at short periods, for his loose and inac- 
curate mode of reasoning. 

We recommend to those persons who are in the habit of holding up 
Blackstone as a model, and who repeat the current phrase, that to read 
Blackstone is a necessary part of a gentleman's education, the following 
criticism. " Neither in the general conception, nor in the detail of his 
book," says Mr. Austin, " is there a single particle of original and dis- 
criminating thought. He had read somewhat (though far less than is 
commonly believed) ; but he had swallowed the matter of his reading 
without choice and without rumination. He owed the popularity of his 
book to a paltry but effectual artifice, and to a poor superficial merit. 
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He truckled to the sinister interests and to the mischievous prejudices 

of power And to this paltry but effectual artifice he added the 

allurement of a style which is fitted to tickle the ear, though it never or 
rarely satisfies a severe and masculine taste ; for that rhetorical and 
prattling manner of his is not the manner which suited the matter in 
hand. It is not the manner of those classical Roman jurists who are 
always models of expression, though their meaning be never so faulty. 
It differs from their unaffected, yet apt and nervous style, as the tawdry 
and flimsy dress of a milliner's doll from the graceful and imposing 
nakedness of a Grecian statue." 

We will only add, that we trust an American edition of Mr. Austin's 
works will soon be published. His first volume contains matter peculi- 
arly important to the American people, and which might tend some- 
what to replace our present vague and misty ideas connected with law 
and morality by precise and definite conceptions. The all-important 
distinction between positive law and positive morality, which is there 
clearly and ably marked, needs to be constantly held up and enforced 
among us. For the confusion of these two distinct conceptions is one 
of the greatest dangers to which a democracy is liable. Our reformers 
of the present day aim to obtain reform not so much through and in 
the law as over and in defiance of it. Of the law itself, they have fre- 
quently the greatest ignorance, and not seldom joined with the contempt 
which naturally accompanies ignorance. The work of legislation is, 
moreover, abandoned by us to inferior men, who are for the most part 
incapable of understanding, much less of framing, a law. The people 
thus tend to separate into two classes, one of which urges and applauds 
the violation of any law in favor of their ideas of morality, the other of 
which looks upon all past laws with stupid reverence, and obstinately 
opposes all change, however loudly called for by the voice of reason 
and humanity. 

7. — Introduction to the Study of International Law, designed as an Aid 
in Teaching and in Historical Studies. By Theodore D. Wool- 
Sey, President of Yale College. Second Edition, revised and en- 
larged. New York : Charles Scribner. 1864. pp. 439. 

In his Preface to the edition of 1860, Dr. Woolsey said, "The work 
is not written for lawyers, but to introduce students, especially students 
of history, into a science which has very close relations to the history 
of Christian states, and in general to that of civilization." No accredit- 
ed text-book, adapted to such uses, then existed, we believe, in the 
English language ; for, if Dr. Wheaton's excellent " Elements " might 



